GENERAL INFORMATION 


Bw be 


JAG JOURNAL 


THE OFFICE OF 
THE JUDGE ADVOCATE GENERAL OF THE NAVY 


WASHINGTON « D. C. 





Production of Navy Records 
MAJ Rice M. Youell, Jr., USMCR 


Legal Assistance Notes 
LCDR Nathan Cole, Jr., USNR 


The Unified Legal Office 
LT Harland Cope, USN 


JAG Bulletin Board CMR Digests 


Naval Reserve Law 
Recent JAG Opinions Program Information 


Recent Decisions of 19 
the Comptroller Genera] 








NAVEXOS P-523 JULY 1958 











The JAG Journal is published by the Office of the 
Judge Advocate General of the Navy as an informal 
forum for legal matters of current interest to the naval 
service. The objective of the JAG Journal is to acquaint 
naval personnel with matters related to military law 
and to bring to notice recent developments in this field. 

The JAG Journal publishes material which it con- 
siders will assist in achieving this objective, but views 
expressed in the various articles must be considered as 
the views of the individual authors, not necessarily bear- 
ing the endorsement or approval of the Department of 
the Navy or of the Judge Advocate General. 
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sons, whether lawyers or laymen. Articles submitted 
should adopt an objective rather than an argumentative 
approach and should be written in a manner readily 
understandable by the lay reader. The JOURNAL will 
return unpublished manuscripts if so requested, but re- 
sponsibility for safe return cannot be assumed. No 
compensation can be paid for articles accepted and 
published. 
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ADMINISTRATIVE LAW DIVISION 


SECNAVINST 5030.4 of 5 May 1958 announced that 
Presidential Executive Order 10736 of 23 October 1957 
has approved a new official seal for the Department of 
the Navy. This Departmental seal is designed for use 
at the Secretarial level. Seals, designed for use by all 
Offices, Headquarters, Bureaus and Activities of the 
Naval Establishment, except those of the Marine Corps, 
are described by SecNav Instruction 5030.3 of 2 Decem- 
ber 1955. The official seal of the Marine Corps is de- 
scribed by Presidential Executive Order 10538 of 22 
June 1954. 

IMPORTANT NOTICE TO RESERVE BAR LAWYERS 


The Chief of Naval Operations has directed that re- 
lief be provided for Naval Reserve officers appointed 
between 1 July 1955 and 1 May 1957 who possess the 
qualifications of a Law Specialist; who have performed 
Law Specialist duties; and whose appointment did not 
include credit for three years’ constructive service. In- 
formation is required from all such officers who desire 
reappointment as Law Specialists with definite infor- 
mation concerning duties performed by such officers 
ashore or afloat. Applications for reappointment should 
be addressed to the Chief of Naval Personnel (Atten- 
tion: Pers—B765), Navy Annex, Washington 25, D. C. 
via the chain of command. Such applications should 
indicate in each case the portion of the officer’s time 
which has been devoted to the performance of legal 
duties. 

NOTICE 

One copy of the INDEX TO NAVY LEGAL AND 
QUASI-LEGAL DIRECTIVES OF (NAVEXOS 
P-1901) is being distributed to each activity with this 
issue of the Journal. Additional copies of this Index 
may be requisitioned from GSD, NSC, Norfolk, Va., or 
GSD, NSC, Oakland, Calif. 


MILITARY PERSONNEL DIVISION 
The following is a list of orders issued to all officers trans- 
ferred to or from the Office of the Judge Advocate General 
and to all Navy law specialists regardless of assignment. 
The list includes orders issued before 15 May 1958. 


LTJG George G. Abel, III, USNR, from WPacDetach- 
ment, PHIB CB ONE, to Staff, COMNAVJAP. 

LT Charles E. Anderson, USNR, from COMNAVJAP, 
to Staff, COMSTSPAC, San Fran. 

LT Otto H. Bandemer, USN, from Staff, COMNAV- 
MARIANAS, to Staff, Office of Ground Water Re- 
sources, MarCorps Base, CPendleton. 

LCDR Richard E. Blair, USN, from NAS, Port Lyautey, 
to JAG. 

CDR John R. Brock, USN, from Staff, CINCPACFLT, 
to JAG. 

CDR Donald D. Chapman, USN, from Staff, CINC- 
LANTFEFLT, to JAG’s Scol, Charlottesville. 

LCDR Joseph O. Collins, USN, from NAVCORRES- 
COURSECTR, Scotia to Naval P. G. Schol, Monterey. 

LTJG Stuart M. Cowan, USN, from USS LOS 
ANGELES (CA-133), to Staff, COMSERVPAC. 

LT Richard L. Fruchterman, USN, from COMDES- 
FLOT ONE, to NAVAL P. G. Scol, Monterey. 

CDR Charles A. Gearhart, USN, from JAG’s Scol, Char- 
lottesville, to BUPERS. 

CDR James W. Grant, USN, from JAGO, WCoast, to 
JAG. 

CAPT Erik A. Johnson, USN, from COM ONE, to SLO, 
Taipei, Formosa. 

CDR James E. Keys, USN, from 1st MarDiv., C Pendle- 
ton, to JAG’s Scol, Charlottesville. 

CDR Robert E. Lee, Jr., USN, from Staff, COM- 
SEVENTH FLT, to SLO NATTC, Jacksonville. 

CDR Norvelle R. Leigh, III, USNR, from Staff, COM- 
NAVJAP, to Staff, Ist MarDiv., CPendleton. 

(Continued on p. 15) 
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1948, reads as follows: 

“1250. Control of Official Records. No 
person, without proper authority, shall with- 
draw official records or correspondence from 
the files, or destroy them, or withhold them 
from those persons authorized to have access 
to them.” 

The prohibition against withholding official 
records from persons authorized to have access 
to them contained in the foregoing regulation 
is one deserving of emphasis if the Department 
of the Navy is to escape being target of cries of 
“red tape” and “secrecy in Government’. 

The twenty-nine words of Article 1250 stand 
in numerically stark contrast to the countless 
words contained in procedural, and limiting reg- 
ulations, directives, instructions, et cetera per- 
taining to the release of official records. Sucha 
situation creates a compelling necessity for 
wholehearted and enlightened cooperation by 
members of the Naval Establishment at all 
echelons if the mandate of Article 1250 is to be 
accomplished. 

A knowledge of the basic authorities for the 
exercise of control of Navy records is helpful in 
explaining production procedures to an “out- 
sider’’. 

5 United States Code 413 states that “The 
Secretary of the Navy shall have the custody 
and charge of all the books, records, and other 
property remaining in and appertaining to the 
Department of the Navy on December 1, 1873, 
or thereafter acquired by it.” Thus we see that 
the Secretary of the Navy is the legal custodian 
of all Navy records. 

In Article 1251, U. S. NAVY REGULATIONS, 1948, 
are set forth the general guide lines for pro- 
duction of official records in the civil courts. 
) USC 22 authorizes the head of a department 
to prescribe regulations governing the custody 
of the records in his department. 

“1251. Official Records in Civil Court. 

1. Unless authorized by the Secretary of the 

Navy or his designee, persons in the Naval 

service and civil employees are prohibited 

from releasing or producing, in response to 


JAG JOURNAL 


466682—58 


atiag 1250, U. S. NAVY REGULATIONS, 





PRODUCTION OF NAVY RECORDS 


MAJ. RICE M. YOUELL, JR., USMCR 


subpoena duces tecum, motions for discovery, 
or in answers to interrogatories or otherwise, 
any official records or copies thereof, including 
the records described in the second paragraph 
of this article, or classified matter, in a civil 
court, or in connection with preliminary in- 
vestigations by attorneys or others. Official 
records or copies thereof will be produced in 
such cases when authorized under procedures 
prescribed in the Naval Supplement to the 

Manual for Courts-Martial. 

2. The records of proceedings of Navy 
courts-martial, courts of inquiry and investi- 
gations are intended solely for use in the 
Naval Establishment and are privileged. 
Such records or documents are confidential, 
for good cause found, within the meaning of 
the Administrative Procedure Act. The Sec- 
retary of the Navy, or his designee, may make 
such records or information therefrom avail- 
able to persons properly and directly con- 
cerned whether or not litigation is involved 
under procedure prescribed in Naval Supple- 
ment to the Manual for Courts-Martial. 
(See also Art. 0628, Navy Regulations, and 
Naval Supplement to the Manual for Courts- 
Martial.) ” 

The Judge Advocate General has been desig- 
nated to act for the Secretary of the Navy in the 
release of official records in accordance with the 
provisions of the foregoing regulation. 

The principal Naval Supplement provisions 
referred to in Article 1251, U. S. NAVY REGULA- 
TIONS, 1948, are Sections 0716 and 0717. Sec- 
tion 0716 outlines the manner in which Navy 
records may be obtained for use in litigation 
between private parties through the use of a 
court order. Section 0717 sets forth a more in- 
formal procedure whereby, under certain speci- 
fied conditions, naval records may be produced 
without a court order. 

Difficulties and delays in securing desired rec- 
ords are frequently occasioned by a failure to 
apply the foregoing sections of the Supplement 
intelligently and by a failure to accompany the 
request with necessary information. 

Original records are retained in the custody 





of the Navy. 32 Code of Federal Regulations 
701 states that only copies may be released, au- 
thorizes the release of certified copies, and di- 
rects that requests for such records be referred 
to the Judge Advocate General. 

At this point a word concerning the mechan- 
ics of certification is apropos. The usual 
method employed by the Navy Department is to 
place the copies in a covering folder that is des- 
ignated a Form NAV-JAG 24. This form meets 
the requirements of Rule 44 of the Federal Rules 
of Civil Procedure. Rule 44 is entitled “Proof 
of Official Record,” and provides in pertinent 
part as follows: 

“Authentication of Copy. An official record 
or an entry therein, when admissible for any 
purpose, may be evidenced by an official publi- 
cation thereof or by a copy attested by the offi- 
cer having the legal custody of the record, or by 
his deputy, and accompanied with a certificate 
that such officer has the custody. If the office in 
which the record is kept is within the United 
States or within a territory or insular posses- 
sion subject to the dominion of the United 
States, the certificate may be made by a judge 
of a court of record of the district or political 
subdivision in which the record is kept, authen- 
ticated by the seal of the court, or may be made 
by any public officer having a seal of office and 
having official duties in the district or political 
subdivision in which the record is kept, authen- 
ticated by the seal of his office.” [Italics sup- 
plied. ] 

State courts are not bound to receive a record 
in evidence simply because it is certified in ac- 
cordance with requirements of the Federal Rules 
of Civil Procedure. Pressley v. State, 207 Ga. 
274, 61 SE 2d 113; Edmunds v. State, 201 Ga. 
108, 39 SE 2d 24. Thus, the Navy Depart- 
ment’s authentication of official records is done 
in such a manner as to comply not only with the 
Federal Rules of Civil Procedure, but also with 
the requirements of the “common law” which 
still obtain in many jurisdictions. Under the 
“common law,” the authentication of official rec- 
ords or copies thereof involved proof of three 
distinct elements i. e., the authority of the cus- 
todian of the record, his incumbency as cus- 
todian, and the genuineness of his signature or 
seal. A certificate signed by one describing 
himself as an officer of another state, without 
attestation by anyone of his official character, 
the genuiness of his seal and signature, and the 
regularity of his certificate is not authenticated 
so as to be admissible in evidence. People v. 
Reese 258 N. Y. 89, 179 NE 305. There are 





several ways of proving those elements, such as 
the testimony of witnesses, the use of Great 
Seals by states, judicial notice, etc. One 
method, singularly well adapted for use by the 
Department of the Navy, is the use of a second 
official certificate, which is admissible as an 
exception to the “hearsay rule.” This certifi- 
cate is made by a higher officer. It is in the 
form of an official certificate and is receivable 
to evidence the authority, incumbency and the 
seal or signature of the lower officer. At “com. 
mon law” the Executive (represented by the 
Great Seal of state), as the source of all lower 
offices, was alone recognized as having authority 
to make such a certificate (WIGMORE ON EVI- 
DENCE, 3RD EDITION (1920) Section 1679). In 
much the same manner as the Governor of a 
state is the source of all lesser offices in the state, 
so too is the Secretary of the Navy the source 
of all lower offices in the Navy Department. It 
therefore appears that jurisdictions adhering to 
the “common law” method of authentication will 
continue to require the second official certificate, 
accomplished by the Secretary of the Navy, on 
all copies of official Navy Department records 
which are received into evidence. 

Although, as previously stated, we cannot give 
any assurance that our practice will meet evi- 
dentiary requirements of all forty-eight states, 
or indeed of any particular state, as that is a 
matter beyond federal control, this has not been 
a source of difficulty. In view of the fact that 
original documents cannot be released, persons 
concerned must content themselves with certi- 
fied copies, or bear the expense of locating and 
producing a witness to authenticate the records 
involved. 

A respectable argument can be made that 
state statutes should be interpreted to give max- 
imum recognition to Federal procedures in Fed- 
eral matters over which the state has no control, 
so long as no violence is done to the principle 
that documents be shown to be authentic. The 
Office of the Judge Advocate General has re- 
ceived no indication that any of the records 
certified by means of the Form NAVJAG 24 have 
been excluded by state courts because of insuffi- 
cient authentication. 

When a party desires a Navy record, he can 
greatly facilitate the processing of his request 
by heeding the following suggestions. The par- 
ticular record wanted should be identified with 
as much specificity as possible. If its physical 
location is known, it should be given. The pur- 


pose for which the record is required should be 
stated and also the interest or relation of the 
requesting party. 


These facts must be ascer- 
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tained before the record is furnished, as they 
may affect the manner of production. Some- 
times preliminary inquiries are helpful, as they 
enable the requesting party to secure precise 
information that will enable him to ask for 
exactly what he wants, to properly describe it, 
and to employ the appropriate means for pre- 
senting or supporting his request. A formal 
request in writing should be made. In most 
instances several offices will participate in 
processing the request; hence, if it has been 
made in writing by a well informed requesting 
party, the chances of confusion and delay will be 
substantially reduced. 

All too often the requesting party asks for a 


great deal more than he needs or really. wants. 
This appears to be predicated on the theory that 
it will allow a margin of safety to take care of a 
certain amount of withholding of records which 
he feels will ensue. An “all hands effort,” can 
do much to dispel this sort of negative thinking. 
A civilian attorney or private citizen should 
receive a ready and coherent response to his 
request for an official record. 

The spirit of the law and regulations is that 
legitimate requests for records be honored. In 
processing requests for records which are re- 
ceived from persons outside the Naval Establish- 
ment, every effort must be made to comply with 
this spirit. 





liability of Navy vehicles for local and state parking meter fees, 
bridge, tunnel, and turnpike tolls. 
e Review of and comment upon the authority of the 
Honolulu Police Department to enforce metered park- 
ing provisions of the local Traffic Code against operators 
of Navy vehicles who fail to pay meter fees for the 
parking of such vehicles upon public streets was 
requested. “A related problem concerning toll charges 
for the use of state bridges, tunnels and highways was 
also forwarded for comment * * *,.” 
“The opinion of * * * forwarded as [an] enclosure 
* * has been reviewed. The Judge Advocate Gen- 
eral concurs with the conclusion reached therein that 
the parking meter provisions of the Honolulu Traffic 
Code are not applicable to operators of Navy vehicles 
ising metered parking spaces in the performance of 
government business. Similar conclusions were ex- 
»ressed by the Judge Advocate General in * * * [JAG: 
131.3: vew of 20 Aug 1957]. 
“The national government is immune from state tax- 
ation and from state regulation of the performance of 
governmental functions by federal officers and agencies. 
‘(Penn Dairies v. Milk Control Commission, 318 U. S. 
261; Ohio v. Thomas, 173 U.S. 276; Johnson v. Maryland, 
254 U. S. 51; Hunt v. United States, 278 U. S. 96; Ari- 
“ona v. California, 283 U.S. 423) (See also U. S. Const., 
Art. VI, Sec. 2; McCulloch v. Maryland, 17 U. S. 316). 
This immunity applies only when the operator is en- 
gaged in the proper performance of official duties. 
“Although the City and County of Honolulu may 
legally regulate traffic within their boundaries, their 
laws and ordinances cannot require the United States of 
\merica to appear as a defendant in answer to a traffic 
summons, the United States not having consented to such 
wtion. In Carr v. United States, 98 U.S. 433, 437 the 
Court said: 


* * We consider it to be a fundamental principle 
that the government cannot be sued except by its 
own consent; and certainly no State can pass a law, 
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which would have any validity, for making the gov- 
ernment suable in its courts * * *’ 


No consent by the United States to suit for the recovery 
of parking fines or fees has been given. 

“The problem presented in enclosure (1) of reference 
(a) relating to toll charges on state constructed and 
controlled bridges, tunnels and highways is distinguish- 
able from that relating to parking meter fees. The 
parking meter ordinance is considered to be an exercise 
of the police power and is a regulatory measure based 
on the exercise of that power. The imposition of tolls, 
on the other hand, does not appear to be a regulatory 
measure enacted pursuant to the police power. It is 
generally regarded as a fee imposed for the use of state 
property. In an opinion dated October 17, 1900, the At- 
torney General of the United States expressed the view 
that the imposition of a toll or charge on merchandise, 
being the property of the United States, passing to or 
over the wharves at San Francisco, is constitutional and 
valid; the charge being for a service rendered, the Gov- 
ernment is not entitled to such service free of toll. The 
Attorney General further expressed the view that such 
toll or charge is not a tax upon or in respect to inter- 
state traffic, nor a tax upon the instrumentalities and 
agencies of the Government, within the prohibitions of 
the Constitution, but is a charge for the use of property 
and facilities furnished the Government by the State of 
California. (23 Op. Atty. Gen. 299). Highway, bridge, 
and tunnel tolls imposed by a local government are 
therefore not considered taxes upon Government instru- 
mentalities but, rather, are considered analogous to the 
wharfage tolls discussed above. 

“Recognition of the legality of toll fees is found in 
10 USC 7523 which provides as follows: 


‘Naval appropriations chargeable for transportation 
or travel are available for the payment or reimburse- 
ment of ferry, bridge, and similar tolls and of street- 
car, bus, and similar fares.’ 








Further recognition of the applicability of tolls to gov- 
ernment vehicles is found in decisions of the Comptroller 
General. The Comptroller General has stated that there 
would be no objection to payment of tolls for the use of 
highways, bridges, and tunnels provided an adminis- 
trative approval of the route utilized is furnished. In 
addition, the Comptroller has stated that no objection 
would be made to payment of toll charges for bridges 
and tunnels which necessarily would be incurred regard- 
less of whether the travel was routed over toll or free 
highways. (36 Comp. Gen. 92; 34 Comp. Gen. 556; 
32 Comp. Gen. 438). 

“In the absence of Congressional approval tolls could 
not be legally imposed on highways constructed with 
federal aid. (23 USC 9.) However, authorization for 
the imposition of tolls, subject to certain conditions, on 
bridges and tunnels constructed with federal aid is found 
in 23 USC 9a and 23 USC 9a-1. The provisions of 23 
USC 9 are expressly made inapplicable to publicly 
owned toll bridges or tunnels or approaches thereto, con- 
structed and operated by the highway department of 
any state. This exemption is subject to the condition 
that all tolls received, less the actual cost of operation 
and maintenance, be applied to the repayment of the 
cost of construction or acquisition. Upon repayment in 
full of the cost of construction or acquisition, such 
bridges or tunnels are to be maintained and operated as 
free bridges or tunnels. (23 USC 9b.) 

“Subject to the conditions expressed * * * above, the 
Judge Advocate General is of the opinion that highway, 
bridge, and tunnel tolls are applicable to Navy vehicles 
operated in the course of official business of the United 
States.” JAG:131.3:sb of 23 April 1958. 


CLASSIFIED MATERIAL—Declassification of certain suitability in- 
ti tained in investigative reports 


@ The Judge Advocate General was requested to com- 
ment on a letter from the Civil Service Commission con- 
cerning the declassification of certain suitability in- 
formation contained in investigative reports. 

“The Civil Service Commission is required to in- 
vestigate for several agencies of the government the 
suitability for employment of job applicants. In con- 
ducting such investigations access is granted to per- 
sonnel records of the military departments. Some of 
these records are classified “Confidential”. In these 
instances the Commission is required to assign a con- 
forming classification to information extracted from 
such records. This requirement is burdensome because 
of the requirements of accountability, receipting, trans- 
mission, and storage. To avoid these problems the Civil 
Service Commission seeks authorization from the De- 
partment of Defense to extract suitability information 
from Confidential Defense Department files without 
assigning a conforming classification when the informa- 
tion relates only to the character and general suitability 
for Federal employment of the individual. Adverse 
loyalty information is specifically excepted from the pro- 
posal as is matter classified higher than Confidential. 

“Executive Order 10501 prescribes the security classi- 
fication categories and regulates in detail the safeguard- 
ing of official information. Responsibility for adherence 
to its provisions is placed upon each individual in the 





Executive Branch of the government. Consequently, 
there is no authority given to any person in the Defense 
Department to grant a dispensation to another agency 
to deviate from the requirements of the controlling Exec- 
utive Order. If, therefore, material is properly classi- 
fied as Confidential it must be so handled by all agencies 
of the government who hold it.. Indeed, if it meets the 
criteria of the Executive Order each such agency would 
be required to so classify it. 

“Careful study of reference (a) suggests the thought 
that the difficulties experienced by the Civil Service Com- 
mission may arise from overclassification within the 
Department of Defense. This idea is supported by the 
enumeration in reference (a) of several examples of the 
problems encountered. They include classifying as Con- 
fidential a record which contains an entry that: the 
subject was sued for small debts, was convicted in civil 
court for petty larceny, was released from employment 
because of inability to perform heavy work. If these 
are representatives examples, the remedy lies in declassi- 
fication within the Defense Department. None of the 
examples given satisfy the criterion of the Executive 
Order for Confidential, namely that the unauthorized dis- 
closure of this information could be prejudicial to the 
defense interests of the nation. 

“In addition to the considerations set forth above, it 
is likely that some of the difficulty reported to have been 
experienced has resulted from the fact that personnel 
records are “confidential for good cause found”. That 
is not, of course, a security classification. The Admin- 
istrative Procedures Act, 60 Stat. 238 (5 USCA 1002), 
employs this phrase when, in subsection (c), it states: 
“Save as otherwise required by statute, matters of offi- 
cial record shall in accordance with published rule be 
made available to persons properly and directly con- 
cerned except information held confidential for good 
cause found.” 

“This statute appears to have been the basis for 
paragraphs 4 and 5 of Secretary of the Navy Instruc- 
tion 5570.2A of 6 June 1957. Paragraph 4 of the cited 
Instruction relates to official information, not within the 
purview of Executive Order 10501, requiring protection 
in accordance with statutory requirements or in the 
public interest. The first item listed as coming within 
this category is: “Records and information which per- 
tain to individuals such as personnel records, medical 
records, and investigative reports, and proceedings per- 
taining to the conduct of, or manner of performance of, 
duties by military personnel and civilian employees, the 
release of which might unjustly discredit or injure inno- 
cent persons or disclose personnel information received 
in confidence.” Paragraph 5 of this Instruction author- 
izes marking such information “FOR OFFICIAL USE 
ONLY”. Material so marked must be safeguarded from 
release or disclosure to persons who do not have a need 
to know such information. In the event that a miscon- 
ception of the meaning of the phrase “confidential for 
good cause found” is responsible for any part of the 
difficulties complained of, it is pertinent to note that 
paragraph 5 (c) of that Instruction provides that no 
special storage, file facilities, or handling in transmis- 


(Continued on p. 20) 
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CMR DIGESTS 


The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
opinions of the United States Court of Military Appeals and 
boards of review. These digests do not necessarily include 
every point of law covered by the original report or opinion. 

Matter appearing in this column is for informational pur- 
poses only and is not to be cited as CMR authority in 
judicial proceedings. 


ENTRAPMENT 


e The accused’s conviction for larceny and housebreak- 
ing, in violation of Articles 127 and 130, respectively, 
of the UCMJ was affirmed by a board of review. The 
United States Court of Military Appeals granted review 
to consider the correctness of its decision. 

“Two of the accused’s assignments of error relate to 
a claim of entrapment. The board of review gave full 
and careful consideration to both issues. In a well- 
reasoned opinion it concluded that the idea of breaking 
into the Student Enlisted Men’s Club at the Army En- 
gineer School, Murnau, Germany, did not originate with 
officials of the Government, and, therefore, entrapment 
is not present. 24 CMR 546. We reach the same con- 
clusion. 

“The evidence shows that in December 1955, the Castle 
Enlisted Men’s Club at the Engineer School was burglar- 
ized. Sergeant H ,» & mess sergeant and a mem- 
ber of the Board of Governors which controlled the 
operations of the Castle Club and the Student Club, 
suspected the accused. He determined to establish the 
accused’s guilt. He cultivated the accused’s friendship 
and boasted to him of ‘jobs he had pulled.’ Eventually 
the accused told him he had done the Castle Club ‘job.’ 

“The accused’s remarks were reported to Captain 
M and Sergeant C , the officer custodian and 
president, respectively, of the Board of Governors. They 
explored ways and means of obtaining evidence of the 
accused’s guilt, but they did not decide upon any definite 
course of action. On March 15, 1957, H heard 
that the accused might return to the United States on 
emergency leave. He conferred with Captain M 
They concluded that speedy action was required if they 
were ‘to settle the case’ themselves, but no agreement 
on a specific plan was reached. A few hours after this 
meeting H talked to the accused. He testified 
that the accused told him that he needed money for his 
trip and had proposed that they ‘rob’ the Student Club 
that night. Captain M was informed of the plan. 
In turn, he notified the Executive Officer and Acting 
Commander of the School. They arranged to, and did 
in fact, apprehend the accused immediately after com- 
mission of the offense early the next morning. 

“Viewed from one standpoint, the evidence leaves lit- 
tle room for a claim of entrapment. The court-martial 
could have believed H ’s testimony that the plan 
to break into the Student Club originated with the ac- 
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cused. United States v. Choat, 7 USCMA 187, 21 CMR 
313. But even if we assume that H proposed the 
plan, the evidence does not show entrapment. 

“When a criminal act is ‘the product of the creative 
activity of * * * [the Government’s] own officials’ the 
law will not permit prosecution of a person lured into 
the commission of the offense. Sorrells v. United States, 
287 US 435, 77 L ed 413, 53 S Ct 210; United States v. 
Hawkins, 6 USCMA 135, 19 CMR 261. However, if the 
act is the product of someone ‘other than a person acting 
for the government,’ public policy, as expressed in the 
doctrine of entrapment, does not prevent prosecution of 
the offender. Polski v. United States, 33 F 2d 686, 687 
(CA 8th Cir) (1929), cert denied, 280 US 591, 74 L ed 
640, 50 S Ct 39; United States v. De Marie, 226 F 2d 
783 (CA 7th Cir) (1955), cert denied, 350 US 966, 100 
L ed 839, 76 S Ct 436. Not every person in uniform is 
an agent of the Government. United States v. Rogan, 8 
USCMA 739, 25 CMR 243; United States v. Arthur, 8 
USCMA 210, 24 CMR 20; United States v. Volante, 4 
USCMA 689, 16 CMR 263. The board of review con- 
cluded that H was acting in an entirely private 
capacity as a volunteer when he and the accused made 
the plan to burglarize the Student Club. There is ample 
evidence to support that finding. The board of review 
also found, and the evidence unmistakably shows, that 
Captain M and Sergeant C were not aware 
of the plan to burgarize the club until after it had been 
developed by H and the accused. Nor does it 
appear that they even discussed or contemplated a 
scheme to burglarize the Student Club as a means of 
establishing the accused’s connection with the Castle 
Club incident. Consequently, even if they are regarded 
as Government agents, they did nothing to induce the 
accused to commit the crimes charged. We, therefore, 
find no merit in the allegations of error relating to 
entrapment.” 

The decision of the board of review was affirmed. 
U.S. v. Wolf, 9 USCMA 137, 25 CMR 399. 


FALSE SWEARING—‘'Fundamentally, the decisions turn on the 
construction of different statutes. Article 131 prohibits false testi- 
mony in a ‘judicial proceeding or in a course of justice.’ If, there- 
fore, a false statement is made under oath in a judicial proceed- 
ing, it must meet the requirements for perjury under the Article 
or no offense has been committed."’ 

















@ “The accused was convicted of two charges alleging 
violations of the Uniform Code of Military Justice. One 
specification of Charge I alleges perjury in that the 
accused, in violation of Article 131, Uniform Code of 
Military Justice, * * *, willfully testified falsely on a 
material matter at his trial by special court-martial. 
On review, a board of review dismissed the second 
charge on the ground that it failed to allege an offense, 
and held that the instruction on the perjury charge was 
erroneous. However, the board of review determined 
that the evidence and the instructions were sufficient to 
support a finding of guilty of false swearing, in viola- 








tion of Article 134, Uniform Code of Military Justice, 
* * * as a lesser included offense to that charged.” The 
United States Court of Military Appeals granted review 
to consider the correctness of the board of review’s 
decision. 

“The first question for our consideration is whether 
false swearing in a judicial proceeding is an offense 
under the Uniform Code. The accused contends that it 
is not. His contention is based upon the theory that 
Congress intended to limit prosecution for a false oath 
in a judicial proceeding to Article 131 which defines the 
offense of perjury. Stated differently, the accused main- 
tains that since he is charged with giving a false oath 
in a judicial proceeding he must be convicted of perjury 
under Article 131 or be acquitted. 

“False swearing and perjury are often used inter- 
changeably. See State v Dowd, 201 NC 714, 161 SE 
205; Ray v Times Pub. Co., 12 SW 2d 165 (Tex Com 
App). They are, however, different offenses. For 
present purposes, we may emphasize the difference by 
noting that perjury, as defined at common law and under 
the provisions of Article 131, requires that the false 
statement be made in a judicial proceeding and be ma- 
terial to the issue, whereas these matters are not part 
of the offense of false swearing. See 70 CJS, Perjury, 
§ 1, pages 457, 459. 

“False swearing was an offense at common law. See 
State v Coleman, 117 La 973, 42 So 471. It has been 
recognized as an offense in military law (Winthrop’s 
Military Law and Precedents, 2d ed, 1920 Reprint page 
730, footnote 62) and since 1921 has been explicitly 
spelled out in the Manual for Courts-Martial, U. S. 
Army. 

“The fact that false swearing may be a cognizable 
offense in military law, however, does not provide a 
complete answer to our problem. We must still deter- 
mine whether it can be committed in the course of a 
judicial proceeding. The Manual for Courts-Martial, 
United States, 1951, paragraph 213d (4), provides that 
false swearing may consist ‘in giving false testimony 
in a judicial proceeding ‘ on other than material 
matters.” The offense has also been regarded as lesser 
included in a charge of perjury. Ibid, Appendix 12, 
page 540; Dig Op, JAG 1912-40, § 451, page 331; United 
States v. Stradear, 31 BR (ETO) 101. Civil authorities 
seem to be divided on the issue. In State v. Spencer, 101 
Utah 274, 117 P 2d 455, reh den, 101 Utah 287, 121 P 
2d 912, the Utah court referred to the state statutes de- 
fining perjury in the first and second degree. The for- 
mer required a false oath on a material matter in an 
action or special proceeding; the latter defined the of- 
fense as one committed under circumstances not amount- 
ing to perjury in the first degree. The court held that 
the two offenses were separate and distinct and that 
one was not included in the other. Apparently to the 
same effect are Warren v. State, 51 Tex Cr 262, 122 
SW 541, and O’Bryan v. State, 27 Tex App 339, 11 SW 

143, which construe the Texas statute on false swearing 
as being limited to a false oath in a nonjudicial pro- 
ceeding. Other state courts have held that false swear- 
ing is included within perjury. Weiner v. 
wealth, 221 


Common- 


Ky 455, 298 SW 1075. overruling earlier 





cases to the contrary; People v. Samuels, 284 NY 410, 
31 NE 2d 753. 


“Fundamentally, the decisions turn on the construc. } 


tion of different statutes. Article 131 prohibits false 
testimony in a ‘judicial proceeding or in a course of 
justice.’ If, therefore, a false statement is made under 
oath in a judicial proceeding, it must meet the require- 
ments for perjury under the Article or no offense has 
been committed.” 

The decision of the board of review was reversed and 
the record of trial returned to the board of review for 
action consistent with this opinion. U.S. v. Smith, 9 
USCMA 236, 26 CMR 16. 


INSTRUCTIONS—Voluntariness of pretrial statement of accused 
put in issue—Law officer’s refusal of a request to instruct that 
if court-martial believed the statement was involuntary, it must 
disregord it entirely held prejudicial error. 

@ “The accused was tried and convicted of sodomy, in 
violation of Article 125, UCMJ.”’ At the trial, one of the 
contested issues was the voluntariness of a pretrial 
statement which the accused gave to an agent of the 
Office of Naval Intelligence. The accused took the stand 
to testify on that issue. 

“According to the accused, when the interrogation 
began, he was asked about the act of sodomy and denied 
that he had committed it. Thereupon, the agent told 
him that he would ‘make it hard’ for him if he did not 
talk. At first the accused did not know what the agent 
meant. However, after a while, the agent began to talk 
about an undesirable discharge. He ‘explained’ to the 
accused that a discharge of that kind ‘was nothing more 
than an honorable discharge’ which would entitle him 
to ‘all . . . [his] GI benefits.’ Finally, the agent told 
the accused that he had a ‘statement signed by a person 
saying’ that the accused had committed the offense al- 
leged. As a result, the accused was ‘pretty well shook 
up.’ Eventually, he signed a statement presented to 
him by the agent even though he ‘felt that I didn’t do 
anything.’ 

“In his final instructions, the law officer advised the 
court-martial it could consider the question of voluntari- 
ness of the accused’s pretrial statement to determine 
‘the weight, if any’ it would give to it. Defense counsel 
requested an instruction to the effect that if the court- 
martial believed the statement was involuntary, it must 
‘disregard . .. [it] entirely.’ The instruction was re- 
fused. 

The United States Court of Appeals concluded that 
the voluntariness of the accused’s statement was defi- 
nitely put in issue. “The court-martial might find that 
the agent improperly compelled the accused to choose 
between signing the statement and getting an undesir- 
able discharge, which would entitle him to all his ‘GI 
benefits,’ and refusing to sign, which would subject him 
to trial by court-martial on a charge of sodomy. The 
law officer, therefore, was correct in submitting the 
matter to the court-martial for its determination.” The 
Court held that the law officer’s “refusal to give the 
substance of the requested instruction was prejudicial 
error. United States v. Schwed, 8 USCMA 305, 24 
CMR 115; United States v. Jones, 7 USCMA 623, 23 
CMR 87.” 


(Continued on p. 16) 
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The subject of survivors’ benefits is of immediate 
concern to all uniformed Navy personnel. Be- 
cause of this, LCDR Cole’s column in this issue is 
placed so that it may be removed from the Journal 
for local reproduction. 


Information on survivors’ benefits has been 
published in numerous pamphlets, books and in- 
structions, and is generally available. The Bu- 
reau of Naval Personnel has a Personal Affairs 
Division which devotes its full time to the per- 
sonal affairs and problems of Navy personnel. 
Their latest publication for general distribution 
is NAVPERS 15885, “Rights and Benefits of Navy- 
men and their Dependents.” (Published in 
ALL HANDS, May 1957). This is a compre- 
hensive 80 page booklet, covering the whole field 
indicated by its title and should be read by every 
“Navy man” and his family. Legal assistance 
calls from survivors of deceased Navy personnel 
have indicated, however, that a lot of depend- 
ents either have not seen or have not read the 
information available to them; that they have 
problems not involving Government benefits and 
have no idea of what to do about them or who 
to talk with about them; or that they have a 
“lost” feeling in general. The following memo- 
randum is provided in an effort to circumvent 
some of the problems. It is not intended to in- 
fringe upon or replace any official publications 
on the same general subject but rather to sup- 
plement them. It should be corrected as neces- 
sary—if laws and regulations change—and 
modified to fit individual preferences. 


MEMORANDUM 


FOR THE NEXT OF KIN OR PERSONAL 
REPRESENTATIVE 


OF 


This memorandum is intended to provide a 
starting point for my next of kin or personal 
representative upon my death. It is not in- 
tended to be detailed and all inclusive and deals 
mainly with matters which should be consid- 
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LEGAL ASSISTANCE NOTES 


LCDR NATHAN COLE, JR., USNR 


ered or attended to promptly. LAWS, REGULA- 
TIONS, AND CIRCUMSTANCES MAY CHANGE; how- 
ever, the information contained herein is 
considered applicable as of June 1, 1958. [Note: 
This information should be reviewed periodi- 
cally—at least once a year—and brought up to 
date as necessary. | 

1. Please notify the following persons as soon 
as possible after my death: 


2. IF 1AM ON ACTIVE DUTY OR ACTIVE DUTY FOR 
TRAINING IN THE NAVY: 

(a) If I am on liberty, immediately notify 
my command. 

(b) If I am away from the vicinity of my 
command, immediately notify, by collect tele- 
phone or telegram, the nearest Naval Activity. 

(c) If you desire, the Commandant of the 
Naval District will arrange for burial and will 
pay expenses incident to my funeral. Burial 
may be in a National or private cemetery. This 
is normally done through a contract with a fu- 
neral home in the area. If there is no contractor 
in the area where death occurs, then the Navy 
will enter into a one time contract with a local 
funeral home. If you do not wish the Navy to 
handle the arrangements, then you may obtain 
reimbursement (Claim to the District Medical 
Officer of the Naval District where death oc- 
curs) in the amount that a contract funeral 
home would have charged the Government, or if 
death occurs in an area where there is no con- 
tractor, then an allowance of up to $400 plus 
transportation to the place of interment plus 
$125 for other expenses incident to burial if in- 
terment is in a private cemetery or $75 if in- 
terment is in a National cemetery. DO NOT 
ENTER INTO A PRIVATE AGREEMENT WITH A LOCAL 
FUNERAL DIRECTOR WITHOUT FIRST CONSULTING 
A REPRESENTATIVE OF THE NAVY. If funeral ar- 
rangements are handled by the Navy, an allow- 
ance of up to $75 is made for expenses or serv- 
ices not duplicating those furnished by the 
government, if interment is in a National 
Cemetery—up to $125 if interment is in a pri- 
vate cemetery. 





(d) A representative of the Commandant of 
the Naval District should call in person within 
24 hours to be of assistance in arranging details 
of burial. He then should make another call at 
a later date to assist in filing applicable claims, 
etc. If we are away from the vicinity of a Naval 
activity when death occurs, then this call will 
normally be made as soon as practicable. 

(e) The Bureau of Naval Personnel will send 
formal certification of casualty to all insurance 
companies shown in my records. An agent of 
the company will normally contact the bene- 
ficiaries named in the policies a few days after 
the funeral. If they have not made contact 
within two weeks, then I suggest that they be 
called. 

(f) Death gratuity (six months pay not to 
exceed $3,000) should be paid by the command 
holding my records within 48 hours of my death 
unless a substantial question of eligibility is 
raised. Death gratuity is payable to surviving 
spouse, children or parents and/or brothers and 
sisters as designated. My 
is presently designated. 

(g) Dependents will still be entitled to com- 
missary and exchange privileges and armed 
forces facilities medical care. A new identifica- 
tion card must be obtained since there will have 
been a change in status. This can be obtained 
from the Dependent’s Aid section of the Bureau 
of Naval Personnel. The old card must be sur- 
rendered, and a new one will be issued. 

(h) If I ama member, the Navy Mutual Aid 
Association will wire $1,000 anywhere in the 
world, immediately upon notification of death, 
if desired. They also have facilities for assist- 
ing in filing claims and advising on procedures. 
The address is Navy Mutual Aid Association, 
Navy Department, Washington 25, D.C. Their 
office is located in the Navy Annex. They (do) 

(do not) have a personal file for me. (This 
sub-paragraph is applicable to commissioned 
officers only.) 

(i) A claim for social security benefits must 
be filed with the Social Security District office. 
My survivors will be entitled to a lump-sum pay- 
ment of three times the average monthly benefit 
to which I would be entitled up to a maximum 
of $225. Depending on their age and other cir- 
cumstances (i. e. minor children), my survivors 
may be entitled to other benefits at the time of 
my death. 

(j) Claim for arrears in pay must be made 
to Navy Finance Center, Cleveland, Ohio. 

(k) Claim for Dependency and Indemnity 


Compensation and National Service Life Insur- 
ance must be made to the Veterans’ Adminis. 
tration. 

(1) The Bureau of Naval Personnel (Casu- 
alty Branch) will promptly send all necessary 
government benefit claim forms and current in- 
formation on submitting claims and will also 
submit certification of death to all government 
agencies having cognizance over benefits. 

3. I suggest that all joint bank accounts be 
transferred to the name of the survivor as soon 


as possible. 
ee , whose 
i tats a cneiid ania , hold certain 


securities for me. I suggest that they be con- 
tacted as soon as practicable for advice as to the 
transfer of these. It may be necessary to obtain 
an inheritance tax waiver before this can be 
accomplished. Consult a civilian attorney on 
this. 

re will know the lo- 
cation of my personal file and personal effects 
in my office. These should be obtained and 
examined when practicable. 

6. It may or may not be necessary to probate 
my will, depending on the circumstances at the 
time of my death. Inheritance taxes and in- 
come taxes have to be considered, however, 
whether or not the will is probated. I suggest 
ED: anncesecenpnesaueienaulath , attorney, whose 
ITI. ox:sscinitescniiaiuiitilinin inca. easiness anh tactile 
sieumaicadiaall , be consulted as to these matters, and 
other civilian matters regarding my estate. A 
civilian attorney is not necessary for govern- 
ment benefit claims. 

7. Household goods will be shipped by the 
Navy from my last permanent duty station to 
any place that my survivors designate. They 
may also be stored for up to 6 months if this is 
necessary or desired. Automobiles will not be 
shipped except that one car may be shipped back 
to the United States if located overseas at the 
time of my death. Application must be made 
to the nearest Household Goods Shipping Activ- 
ity and should be accompanied by six certified 
copies of certification of casualty. These may 
be obtained from the Bureau of Naval Personnel 
(Casualty Branch). Household goods must be 
shipped within one year of death. Transporta- 
tion of dependents will be paid by the Govern- 
ment from the place where notification of death 
is received to any place chosen by the depend- 
ents. This must be accomplished within one 
year also. 

8. The Casualty Assistance Calls Officer, men- 
tioned in 2 (d) above, will have all information 











10 JULY 1958 





Insur- 
minis- 


(Casu- 
essary 
ont in- 
ll also 
nment 


nts be 
S$ soon 


whose 
ertain 
Ye con- 
to the 
obtain 
can be 
ley on 


the lo- 
effects 
id and 


robate 
at the 
nd in- 
wever, 
uggest 
whose 


1ust be 
sporta- 
overn- 
F death 
epend- 
in one 


r, men- 
mation 


Y 1958 





about Navy and other Government benefits 
available to explain. If for some reason this 
information is not received from him, then the 
Casualty Branch of the Bureau of Naval Person- 
nel in Washington, the Navy Mutual Aid Asso- 
ciation or a Legal Assistance Officer will be able 
to give assistance. The Navy cannot handle the 
settlement of my estate; however, the Legal 
Assistance Officer may be able to give some 
assistance in an advisory capacity. My bene- 
ficiaries should receive benefits from the Navy, 
the Veterans’ Administration and the Social 
Security Administration. These are all sepa- 
rate agencies, no one of which has control over 
the other; therefore, if there are any questions 
regarding benefits, they must normally be taken 
up with the agency concerned rather than with 
the Navy. 

9. Mortgage payments on the house at 
are due on the 
day ofeachmonth. These amount to $ 
and are payable to 


Mortgage payments on the house at 
dota diated titi cia ala are due on the _____-_ 
day of each month. These amount to $________ 


I Ie indirect weeteriioinnain 
Other installment payments are as follows: 


ee we ww ww we we we ww we ww we we oe we we we ow we we ew we oe we ww we ee 


THESE MATTERS SHOULD BE TAKEN CARE OF 
ON TIME UNTIL OTHER ARRANGEMENTS ARE MADE. 


10. IF I AM RETIRED FROM THE NAVY AT THE 
TIME OF MY DEATH, ALL THE ABOVE SUGGESTIONS 
ARE STILL GOOD EXCEPT AS FOLLOWS: 


(a) Notify the Commandant of the Naval 
District in which I reside. 

(b) Burial expenses must be paid from 
private funds although reimbursement of up to 
$150 may be claimed from the Veterans’ Ad- 
ministration within two years. Information 
may be obtained from the nearest Veteran’s Ad- 
ministration Office. Burial may be made in a 
National cemetery; however, arrangements 
must first be made with the Superintendent of 
the cemetery. Aid or advice on these matters 
can be obtained from local veteran’s organiza- 
tions or Fleet Reserve Association. 

(c) Death gratuity mentioned in 2 (f) above 
will be paid only if death occurs, within 120 
days of retirement, from a disease or injury in- 
curred or aggravated while on active duty or ac- 
tive duty for training. Claim is made to the 
Navy but must be adjudicated by the Veterans’ 
Administration before payment is made. 
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(d) Survivor indemnity, mentioned in 2 (k) 
will be paid only if death occurred from 
disease or injury incurred or aggravated while 
on active duty or active duty for training. 
Claim must be made to the Veterans’ Adminis- 
tration. If survivor indemnity is not payable, 
then a widow’s pension may be. The nearest 
VA Office should be contacted. 

(e) The Bureau of Naval Personnel will mail 
information and applicable claim forms. A 
Casualty Assistance Calls Officer, mentioned in 
2 (d) above, will not call in person. 

(f) There is no entitlement to shipment of 
household goods or transportation of depend- 
ents unless death occurs within one year of re- 
tirement and household goods were not shipped 
or transportation paid on retirement orders. 

(g) I (have) (have not) made an election 
under’ the Uniformed Services Contingency 
Option Act of 1953 (when I receive reduced 
retired pay in order to provide an annuity for 
my survivors). Application for annuity should 
be mailed automatically to the designated 
beneficiary if I have made an election. If appli- 
cation is not received within a reasonable time, 
the Commanding Officer, U. S. Navy Finance 
Center, Cleveland 14, Ohio, should be contacted. 

(h) If retirement checks are received after 
my death or are unnegotiated at the time of my 
death, they should be returned to the Command- 
ing Officer, U. S. Navy Finance Center, Cleve- 
land 14, Ohio. They will then be reissued to my 
beneficiary. 

11. Attached is an outline Personal Affairs 
Record which may be of assistance. For Per- 
sonal advice and counseling, I suggest _-___---- 
svsiampesaiiaiiaieaasald , who I believe to be competent 
and willing to help. 

12. Additional suggestions: (Attach page if 
needed) 


PERSONAL AFFAIRS RECORD 
of 


(Organization) (Rank) (Service number) 


1. Place and date of birth: 


2. Naturalization (if applicable) (Place and 
Court) 


3. Parents (Names, place of birth, residence 
if living) 





4. Marriage (place, date, to whom) 


5. Divorce (if applicable—date, name of 


court) 


6. Children (name, place and date of birth, 
address if not living at home) 


LOCATION OF FAMILY RECORDS: 


1. Birth certificates (self and each member 
of immediate family) 


2. Naturalization papers (if applicable) 


“~ 


3. Marriage certificate 


4. Divorce papers (if applicable) 


on 


. Death certificate(s) (of immediate mem- 
bers of family) 


6. Will (if none executed so state) 


~] 


Powers of Attorney (if none outstanding 
so state) 


8. Tax returns (income—State and Federal; 
personal! property ; miscellaneous) 


INSURANCE (Companies, policy numbers, 
amounts, location of policies, location of pre- 
mium receipts, how policies payable) 


REAL ESTATE (location, encumbrances, tax in- 
formation, insurance, where documents lo- 
cated) 





SOCIAL SECURITY DATA (SS number, location of 
card or stub, employment other than Navy, 
whether or not tax paid) 


AUTOMOBILES (description, state of registration, 
title number, encumbrances, insurance date, lo- 
cation of documents) 


OTHER PERSONAL PROPERTY (location of jewelry, 
boats, goods in storage, etc. with pertinent data) 


BANK ACCOUNTS (type and location) 


SAFE DEPOSIT BOXES (location and location of 
key) 


U. S. SAVINGS BONDS (amount, location, inven- 
tory by serial number) 


STOCKS, BONDS AND SECURITIES (description and 
where located) 


MISCELLANEOUS (additional data on insurance, 
allotments, military record, VA Claim number, 
former service or serial numbers, personal 
loans, business interests or ventures, Contin- 
gency Opition Act elections, current net worth 
statement, etc.) 
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THE UNIFIED LEGAL OFFICE 


LT HARLAND COPE, USN 


N A 7,000-word message to Congress, propos- 
ing reorganization of the Department of De- 
tense, the President of the United States, on 3 
April 1958, stated in part: “Strategic and tacti- 
cal planning must be completely unified, combat 
forces organized into unified commands, each 
equipped with the most efficient weapons sys- 
tems that science can develop, singly led and 
prepared to fight as one, regardless of service.” 
[Italics added. ] 

The reorganization of the Department of De- 
fense proposed by the President will doubtless 
result in the establishment of several additional 
unified commands; possibly with each having a 
unified legal office. 

From a military justice standpoint, there is 
the question of what effect will this have on 
Naval personnel and Navy officer-lawyers who, 
in the future, are assigned to a unified command. 
The answer is, “very little.” 

In a presently existing unified command such 
as CINCPAC, commanders of the Service com- 
ponents which make up the command are re- 
sponsible for the administration of military jus- 
tice within their own Service organization. 
Although they are their commander’s legal ad- 
visors in question in all fields of law, officers of 
the unified command’s legal office, are concerned 
primarily with high-level problems such as in- 
ternational law and Service policy. Since the 
President’s Reorganization Proposals do not in- 
clude “organic unification” of Service compo- 
nents forming a “unified or specified” command, 
the commander of each Service component will 
continue to be responsible for the administra- 
tion of military justice within his organization. 

The Office of the Staff Judge Advocate, Field 
Command, Armed Forces Special Weapons 
Project, Sandia Base, Albuquerque, New Mex- 
ico, is believed to be the only completely unified 
legal office in the United States.'. Accordingly, 
the following firsthand observations, dwelling 
more on the differences—rather than the simi- 
larities—of the administration of military jus- 
tice and other legal matters among the Services 
should be of interest. 


1. Army: 1 Colonel, 1 Captain, 1 Master Sergeant; Navy: 1 Lieu- 
tenant, 1 Yeoman Chief; Air Force: 1 Lieutenant Colonel, 1 Cap- 
tain, 2 Ist Lieutenants, 1 Staff Sergeant, 1 Airman Second Class; 
Civil Service employees: 4. (The senior billet is to be rotated 
among the three services in accordance with an agreement en- 
tered into by the Judge Advocates General). 
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The ease with which the office of the Staff 
Judge Advocate, Field Command, AFSWP, 
functions as completely unified legal office re- 
sults primarily from the fact that the Com- 
manding Officer, Field Command, AFSWP, has 
been authorized to exercise reciprocal court- 
martial jurisdiction, by the Secretary of 
Defense.’ 

MILITARY JUSTICE 


The Secretaries of the Army, Navy and Air 
Force have authorized interchangeability of 
counsel as well as law officers and members for 
all courts-martial convened within the Field 
Command.* A “mixed court” operates with 
little of the procedural difficulties. A naval offi- 
cer, however, may find an Army or Air Force 
accused’s service record a little confusing. He 
may also be surprised to discover that an Army 
special court-martial may not adjudge a bad 
conduct discharge.* He may not be acquainted 
with the fact that if Army or Air Force per- 
sonnel receive so much as one day’s confinement 
they are automatically reduced to the lowest en- 
listed pay grade.’ He may suffer temporary 
embarrassment if he fails to inform his wit- 
nesses or the accused, if he should elect to testify 


2. DOD Directive 5510.1, dated 20 July 1953, apparently the first 
such order issued, reads as follows: 

“By virtue of the authority delegated to me by the President in 
Executive Order 10428 of January 17, 1953, and pursuant to the 
Uniform Code of Military Justice, Article 22 (a) (7), I empower 
the Commanding Officer, Field Command, Armed Forces Special 
Weapons Project, to convene general courts-martial, and, fur- 
ther, pursuant to the Uniform Code of Military Justice, Article 
17 (a), and the Manual for Courts-Martial, United States, 1951, 
paragraph 13, I empower such officer to refer for trial by courts- 
martial the cases of members of any of the armed forces assigned 
or attached to or on duty with such command. Im accordance 
with the Manual for Courts-Martial, United States, 1951, para- 
graph 5a (2) and appendix 4, this Directive will be cited in orders 
appointing courts-martial under this authority.” 

Three other such directives have been issued, involving the joint 
forces listed below: 

DOD Dir. 5510.2, 20 Jul 53—U. S. Northeast Command (inac- 
tivated); DOD Dir. 5510.3, 20 Jul 53—TIceland Defense Force; 
and; DOD Dir. 5510.4, 5 Sep 56—U. S. Forces Azores 

3. For implementation, see JAGJ 1950/6947 dated 28 May 1953; 
JAG: I: WJM: dr dated 10 Aug 1953; and: AFCJA-22 dated 20 
Jul 1955. 

4. AR 22-145 states in pertinent part: Reporters “shall not be ap- 

pointed for summary courts-martial or for special courts-martial 
unless the convening authority shall have received special author- 
ization in each instance from the Secretary of the Army.” By this 
regulation the Army has in effect eliminated the jurisdiction of 

Army special courts-martial to impose a sentence to bad conduct 

discharge. See Art 19, UCMJ. 
. By E. O. 10652, 10 Jan 56, paragraph 126e of the Manual for 

Courts-Martial was amended to read in pertinent part as follows: 
«* * * Unless otherwise prescribed in regulations promulgated 
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as a witness, to salute the president prior to 


being sworn to testify. He may wonder at the 
Air Force policy that a prima facie case must be 
presented even though the accused has pleaded 
guilty to all charges and specifications.°® 

The Navy law specialist will find only minor 
differences (due primarily to individual service 
regulations) insofar as concerns the investiga- 
tion of alleged offenses, the preferring of 
charges, the preparation of the pretrial advice, 
the preparation of the appointing orders, the 
conduct of the trial itself, and the preparation 
of the record or its initial review. One differ- 
ence of note among the Services, however, is the 
varied interpretations each has placed upon “‘ac- 
tions” of the convening or supervisory author- 
ity. The Army practice of suspending so much 
of the sentence as pertains to execution of a 
punitive discharge until the accused’s release 
from confinement or until appellate review, 
whichever is the later, is rather routine and 
should always be used “unless it positively ap- 
pears that the accused is definitely unfit for res- 
toration.”* The Air Force views such suspen- 
sion only for purposes of clemency.” The Navy, 
on the other hand, considers such suspension 
only a deferment of execution of the punitive 
discharge. 


CLAIMS, LINE-OF-DUTY INVESTIGATIONS, AND 
BOARDS 


Claims and line-of-duty investigations are 
processed in the unified command legal office in 
accordance with the individual Service regula- 
tion. The designated claims officer, be he Army, 
Navy, or Air Force, must therefore familiarize 
himself with the applicable regulations of all 
three services. 

Administrative discharges (including unde- 
sirable discharges) in both the Army and the 
Air Force are effected at the general court-mar- 





by the Secretary of the Department concerned, in the case of an 
enlisted person of other than the lowest pay grade, a court-mar- 
tial sentence which, as approved by the convening authority, in- 
cludes: (1) dishonorable or bad conduct discharge, whether or 
not suspended, (2) confinement, or (3) hard labor without con- 
finement, immediately, upon being so approved, shall reduce such 
enlisted person to the lowest enlisted pay grade: * * *.” 
1955 NS NCM, Sec. 0109. 
6. USAF Military Justice Cir. No. 8, Sec. 402 (5), reads in part: 
“That the prosecution introduce all available evidence bearing 
on offenses charged regardless of a plea of guilty, notwithstand- 
ing a request by the defense that the prosecution present no evi- 
dence in view of the guilty plea.” 

7. Ltr (AGAM-P-(m) 210.8 (20 Aug 56) JAGJ), DA Subj: Suspen- 
sion of Punitive Discharges,” 28 Aug 56. 

8. USAF Military Justice Circular No. 8, Sec. 504 (1), which reads 
in pertinent part: “* * * The sole purpose of suspending the 
execution of a punitive discharge is to give the accused the op- 
portunity to redeem himself and earn restoration in the Military 
service. 


See 
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tial jurisdiction level. Boards of officers are 
convened in both services to consider the admin- 
istrative discharge of their respective person- 
nel in accordance with pertinent regulations.’ 
The proceedings of these boards are reviewed 
for legality in the unified command legal office. 
Such boards present no novel legal problems, but 
again illustrate the necessity for the Navy law 
specialist to familiarize himself with somewhat 
foreign procedures. 

Perhaps novel to many naval officers is the 
Army and Air Force practice of holding an 
individual pecuniarily liable for the loss or de- 
struction of government property on the basis 
of administrative action.". Such pecuniary lia- 
bility is based on statute peculiar to the Army " 
and the Air Force * of which the Navy has no 
counterpart. The mechanics by which an Army 
or Air Force individual may find his pay in- 
voluntarily checked is generally the result of a 
so-called “Report of Survey.” All such reports 
of survey are reviewed for legality in the Unified 
legal office. 

Perhaps the fact may not be too widely 
known, but an investigation and report of sur- 
vey may be held on Navy personnel even though 
there is no authority for withholding their cur- 
rent pay or involuntarily checking it as in the 
Army and Air Force. Once held pecuniarily 
liable for the loss or destruction of government 
property, Navy and Marine Corps personne! 
may submit to a voluntary checkage of their 
pay, but if they should dispute the indebtedness 
and decline voluntary checkage, the Comptroller 
General has recently held that such indebtedness 
should be noted in the member’s service record 
so that set-off may be made from the final pay 
due on separation from the service." 

The Army and Air Force insist that pecuniary 
liability resulting from property loss must never 
be imposed as a punitive measure or be used in 
lieu of court-martial. It has been the writer’s 


9. AR 635-208, AR 635-209, AFR 39-16, AFR 39-17. 

10. In the Navy, such pecuniary liability can result from court-mar- 
tial action. Sec. 0111, 1955 NS, MCM, 1951 provides: “** * * 
When the United States has suffered loss of money or property 
through such offenses as selling or otherwise disposing of or wil- 
fully damaging, destroying or losing military property, wilfully 
and wrongfully hazarding a vessel, larceny, robbery, forgery. 
arson, or fraud for which persons, other than accountable officers 
as defined in Article 1901, U. S. Navy Regulations, 1948, have been 
convicted by court-martial and sentenced to dismissal for punitive 
discharge, the amount of such loss constitutes an indebtedness to 
the United States which will be set-off against the final pay and 
allowances due such person at the time the dismissal or punitive 
discharge is executed. The convening authority of the court- 
martial will determine the amount of the loss and advise the dis- 
bursing officer of the amount to be set-off.” 

11. 10 U. S. C. 4837 (b). 

12. 10 U. S. C. 9837 (b). 

13. 37 Comp. Gen. 353 (B-134030). 
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experience, particularly in the case of damage 
to government motor vehicles, that once an in- 
dividual had been held pecuniarily liable for 
any loss or destruction to a vehicle by a report 
of survey, he is not court-martialed for the 
same incident. As a consequence, due to the lack 
of authority to check the current pay of Navy 
and Marine Corps personnel who may be held 
pecuniarily liable for the loss, damage, or de- 
struction of government property, there is the 
possibility of a much greater incidence of courts- 
martial of naval personnel in a unified com- 
mand for violations of Article 108, UCMJ. 

The practices and procedures, as outlined 
above, may well work a hardship against Navy 
and Marine Corps personnel in future unified 
commands. A conviction by court-martial on 
an individual’s record (though the sentence may 
have been no more than a forfeiture) is much 
more odious than a showing on a serviceman’s 
pay record that his pay had been checked invol- 
untarily, even though the latter might be for a 
greater amount of money than the former. 

In view of the Comptroller General’s holding 
referred to in footnote 13 (i. e., that the Navy 
or Marine man may find a portion of his pay 
withheld upon re-enlistment or discharge in the 
event he has been held pecuniarily liable by 
an Army or Air Force “Report of Survey”), it 
is suggested that Navy and Marine Corps com- 
manders in unified commands give this their 
full consideration in determining whether or 
not to award a court-martial where the facts 


are such as to support a specification laid under 
Article 108, UCMJ. 


LEGAL ASSISTANCE 


The legal office in a unified command will 
doubtless have at least one full-time legal assist- 
ance officer. Each of the three services has its 
own legal assistance program," but the differ- 
ences are of such minor nature as to require no 
comment. Naval personnel will receive the 
same services from the lawyer, designated as 
legal assistance officer, regardless of his service 
identity. 

CONCLUSION 


As was stated earlier, it is the purpose of this 
article to set forth and discuss some of the differ- 
ent practices and procedures among the services 
which are inherent in a legal office of a unified 
command. The similarities, of course, are 
countless and, in the opinion of the writer, tend 
to make the differences seem rather insignificant 
incomparison. The fact is, a unified legal office 
functions smoothly. The fundamental rights 
of all military personnel remain the same with- 
in the framework of the Uniform Code of Mili- 
tary Justice. The Military lawyer, no matter 
what uniform he wears, serves his clients to the 
best of his ability without regard to their service 
identity. Duty in a unified legal office is a 
challenging and a professionally rewarding 
experience. 








14. AR 600-103; AFR 110-4; SECNAV INST. 5801.1. 





NAVAL RESERVE 


JAG JOURNAL ARTICLES 


Inquiries have been made on several occasions by 
Inactive Reserve lawyers to representatives of the 
Judge Advocate General’s Office regarding the submis- 
sion of articles for publication in the JAG Journal. Not 
only will such articles be appreciated, but they are 
solicited. 


BULLETIN BOARD ag (Continued from p. 2) 

CAPT Alfred R. Lyngby, USN, from COM 12, to DLO, 
COM ONE. 

LTJG Saul H. Magram, USNR, from COMSTSLANT, 
to Staff, COM 3. 

LCDR Osear H. Marsh, USN, from Dept. of Jus. N. Y.., 
to NAVSTA, Bermuda. 

LT David W. Miller, USN, from Office of Ground Water 
Resources, CPendleton, to Southern Methodist U., 
Dallas. 

LCDR Thomas J. Moran, USN, from Staff, COMPAC- 
DIVMATS, to Staff, COMNAVPHIL. 
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LAW PROGRAM 


There are, no doubt, many occasions where Inactive 
Reserve lawyers have, in their private practice, come 
across points of law, actual cases or local legislation, 
information on which, would be of general interest and 
benefit to Naval Personnel. Subject to these latter two 
conditions together with limiting the length to that of 
the average JAG Journal article; the editor of the Jour- 
nal will be most happy to consider any and all articles 
submitted. 


CDR William E. Neely, USN, from JAG’s Scol, Char- 
lottesville, to Staff, COMNAVJAP. 

LT John W. Robertson, USN, from CNATECHTRA, 
NAS MFS, to Tufts U., Medford, Mass. 

LT Nicholas (n) Sabalos, USN, from COMSERVPAC, 
to Naval P. G. Scol, Monterey. 

LTJG Gordon H. S. Seott, USNR, from USS TARAWA 
(CVS-40), to Staff, Chief, NAVAIRBASICTRA, 
Pensacola. 

(Continued on p. 20) 


The decision of the board of review was reversed and 
the findings of guilty and the sentence were set aside. 
“A rehearing may be ordered.” U. S. v. Morris, 9 
USCMA 37, 25 CMR 299. 


LARCENY—INTENT TO DEPRRIVE PERMANENTLY—INSTRUCTION 
ON—Proof of an intent to deprive permanently is not satisfied by 
evidence of an intent to deprive temporarily predicated on the 
happening of an uncertain event—Provision of 200aq (6) MCM, 
1951, held incorrect. 


@ “To assist in effecting his unauthorized absence from 
his organization, the accused appropriated several items 
of civilian attire including a pair of shoes, a shirt, and 
a pair of trousers. Charged inter alia with the larceny 
of these articles of clothing, he pleaded not guilty, but 
guilty of the lesser offense of wrongful appropriation. 
The court-martial, however, found him guilty as 
charged. 

“At trial, he testified that he had taken the articles in 
order to satisfy his need to avoid detection until he had 
placed a certain distance between himself and Fort Jack- 
son, South Carolina. He insisted, however, that he 
always intended to return the clothing to its rightful 
owners when he returned to military control. He did 
not state, however, when this was to occur. The un- 
authorized absence lasted for a period of five days and 
was terminated by apprehension. While at home during 
this period, he wore his own civilian clothing. The shoes 
and shirt were retained by him while the trousers were 
discarded because of their general state of disrepair. 
Upon his return to military control, the shoes and shirt 
were returned to the rightful owners, but being unable 
to return the trousers, restitution in the amount of 
$10.00 was made on the day before trial. 

“In view of his plea, the only question for the court- 
martial’s consideration was his intent with respect to 
the articles taken. After instructing on the elements 
of the offenses charged, the lesser included offense and 
proof of intent by circumstantial evidence, the law offi- 
cer charged the court as follows: 


An intent to steal is implicit in a wrongful 
and intentional dealing with the property of another 
in a manner likely to cause him to suffer a permanent 
loss thereof. Consequently, a person may be guilty of 
larceny even though he intends to return the property 
ultimately, if the execution of that intent depends on 
a future condition or contingency which is not likely 
to happen within a reasonable limited and definite 
period of time. Thus, one may be found guilty of 
larceny who conceals the property of another with 
intent to retain it until a reward is offered for it, or 
who pawns the property of another without authority, 
intending to redeem it at an uncertain future date 
and then return it. Those are not specifically appli- 
cable to this case but are given as an example.’ 
[Emphasis supplied. ] 


The United States Court of Military Appeals granted 
review in this case to determine the correctness of the 
italicized portion of the above instruction. “This in- 
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struction was taken in its entirety from the Manual’; 
discussion of larceny. Paragraph 200a (6), Manual for 


termine ° 
rect prir 
faced wit 
is incorr¢ 
tional gt 
CMR 47’ 


MEMBERS 


The a 
in violat 
Ground 
such a re 
in violat 

The t 
until Ay 
the cour 
given by 
judge a 
which h 
the mili 
the acts 


Courts-Martial, United States, 1951. It is well-settlej 
that the intent to deprive the owner of the use ani 
benefit of his property permanently is an essential 
ingredient of every larceny conviction. Article 121, 
Uniform Code of Military Justice, 10 USC § 921. The 
accused by his testimony placed in issue the question of 
temporary deprivation. It is contended that the instruc. 
tion complained of may be interpreted in a manner 
similar to one which was held erroneous in United State; 
v Rushlow, 2 USCMA 641, 10 CMR139. That case dealt 
with the problem of a contingent intent in a desertion 
ease. The accused there had testified that he had 
intended to return to military control when his brother 
was discharged from the service. The law officer had 
instructed the court that a purpose to return provided 
a particular but uncertain event happens in the future 
may be considered as an intent to remain away perma. 
nently. We held that such instruction stated an in. 
correct principle of law in that its practical effect ‘was 


to render the accused’s explanation no more than a operato 
judicial confession and its legal effect was to announce §"t0X!¢@ 
a new rule of law, that is, specific intent to remain away§® The 
may be established by proving an intent to return if the cluded 
latter is based on a contingency.’ mprop 
“We believe the present instruction contains the§* ard 
same defect as the one in Rushlow, supra. The vice “under 
in such an instruction is that it converts the accused’s ae 
explanation into a judicial confession of larceny, and its Us ar , 
legal effect is to announce as a rule of law that a con- Harris, 
tingent intent equals a permanent intent. Proof of an Deain, 
intent to deprive permanently is not satisfied by evidence The 1 
of an intent to deprive temporarily predicated upon the} rehe 
happening of an uncertain event. We believe this con- USCM 
clusion is further supported by reference to the examples BMOTION 
given by the law officer as demonstrating uncertainty, BSANITY- 
such as the retention of property until reward for its §the fact: 
return is offered and pawning the property of another of not g 
with the intent to redeem it at an uncertain future date fe A t 
It is not unlikely that the court-martial under these cir- Fviction 
cumstances, concluded that these examples could befsion a 
equated to the uncertain condition existing in the present  \rticle 
case. Consequently, no alternatives were left to the for det 
court but to return findings of guilt as to the larceny. fAppea 
“The Manual provision, supra, which was_incor- One 
porated in this instruction was considered by us in the flaw of 
case of United States v Hatter, 8 USCMA 186, 23 CMR §of cas 
410. There, the accused had pleaded not guilty to the fing of 
larceny of a radio, but guilty of its wrongful appropria- fallege 
tion. He claimed that he had pawned the radio with the §couns 
intent of redeeming it on payday, which was three days fin ar; 
after the pawning. Trial counsel, in an effort to support § Briefl 
his theory that the act of pawning evidenced an intent fexam: 
to deprive permanently, read to the court in argument, ffor a 
the language embodied in paragraph 200a (6), Manual fentra 
for Courts-Martial, supra, now under attack. We re- Brule ¢ 
versed the accused’s conviction in that case on _ the fecutic 
grounds that the Manual provision, supra, quoted by the § court 
trial counsel was inapplicable to the facts of the case, fsome 
and its inclusion was capable of prejudicing the accused. be a1 
It was unnecessary to our decision in that case to de- §took | 
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termine whether the Manual provision set forth a cor- 
rect principle of law. Now, however, when squarely 
faced with that issue, we hold that the Manual provision 
is incorrect. It should not be made the basis of instruc- 
tional guidance.” U.S. v. Griffin, 9 USCMA 215, 25 
CMR 477. 


MEMBERS OF COURT-MARTIAL—Improper influence on. 


The accused was charged with being drunk on duty, 
in violation of Article 112, and with the operation of a 
Ground Control Approach facility while drunk and in 
such a reckless manner as to endanger life and property, 
in violation of Article 134, UCMJ, respectively. 

The trial began on April 5, 1956, and continued 

until April 11, 1956. On April 9, several members of 
the court-martial attended a lecture on military justice 
given by the staff judge advocate. In his talk, the staff 
judge advocate discussed certain acts of misconduct 
which he characterized as being more reprehensible in 
the military than in the civilian community. One of 
the acts cited was that of a Ground Control Approach 
operator incapacitating himself for duty by the use of 
intoxicants. 
e The United States Court of Military Appeals con- 
cluded that “the ‘justice’ lecture clearly constituted an 
improper influence upon the court members in regard to 
a case upon which they were then sitting and held that 
“under the circumstances, reversal of the accused’s 
conviction is required. United States v. Zagar, 5 
USCMA 410, 18 CMR 34; see also United States v. 
Harris, 8 USCMA 199, 24 CMR. 9; United States v. 
Deain, 5 USCMA 44, 17 CMR 44.” 

The findings of guilty and the sentence were set aside.” 
A rehearing may be ordered.” U. S. v. McCann, 8 
USCMA 675, 25 CMR 179. 


MOTION FOR FINDING OF NOT GUILTY OR QUESTION OF IN- 
SANITY—Ruling by law officer that defense counsel could not state 
the facts of cases presented in argument on his motion for finding 
of not guilty held error. 

e A board of review affirmed the accused’s GCM con- 
viction of two specifications alleging wrongful posses- 
sion and sale of a marihuana cigarette, in violation of 
\rticle 184 of the UCMJ. Several issues were presented 
for determination by the United States Court of Military 
Appeals. 

One of the issues raised concerned a ruling by the 
law officer that defense counsel could not state the facts 
of cases presented in argument on his motion for a find- 
ing of not guilty. As to this, the Court said: “It is 
alleged that the law officer erred in ruling that defense 
counsel could not state the facts of the cases presented 
in argument on his motion for a finding of not guilty. 
Briefly, the defense counsel during the course of cross- 
examination of the witness * * * [M] made a motion 
for a ‘not guilty verdict’ on the ground that evidence of 
entrapment had been shown. The law officer refused to 
rule on the motion prior to the completion of the pros- 
ecution’s case. The motion was again placed before the 
court in the early stages of the defense’s case and after 
some verbal exchaage over whether the motion should 
be argued in open court or not, the ensuing colloquy 
took place: 
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‘DC: * * * I would desire to argue in open court, 
and I would present in substantiation of the defense’s 
case in this matter. Case of United States versus 
Thomas Smith, Jr., 3036429, U. S. Navy, Navy Court- 
Martial 295, in 14 Court-Martial Reports, Page 524. 
The first and only headnote of this case has the fol- 
lowing statement. ‘The accused was convicted of 
wrongfully attempting to procure a habit-forming 
drug and of wrongfully having in his possession a 
habit-forming drug. The evidence showed that a 
witness for the * * *,’ 

‘TC: I object to counsel reading the whole case. 

‘LO: The objection is sustained. You may not 
state the facts, but may argue the law.’ 


“The law officer’s ruling that defense counsel must 
refrain from citing the facts of the cases relied upon 
when arguing upon the motion for a finding of not 
guilty is the focal point of the error assigned. It is 
unquestionably improper for counsel to argue facts of 
other cases to a court-martial. 53 Am Jur, Trial, §§ 489, 
494. The reason for the rule is founded on the salutary 
principle that a jury must render its verdict solely on 
the basis of the evidence presented at trial. Experience 
has shown that reference to facts contained in other 
cases tends to confuse the jury and obscure the real 
questions in issue. Baush Mach. Tool Co. v. Aluminum 
Co. of America, 79 F 2d 217 (CA 2d Cir) (1935). By the 
same token, permitting counsel to argue legal authori- 
ties to a court-martial is also ‘frowned upon.’ United 
States v. Fair, 2 USCMA 521, 10 CMR 19. Accord, 
United States v. McCauley, 9 USCMA 65, 25 CMR 327. 
The reason for the rule, however, ceases to exist where 
counsel’s argument is directed to the law officer in sup- 
port of a motion seeking appropriate relief. In those 
circumstances, it is entirely proper for counsel to pre- 
sent not only favorable legal authorities but also the 
facts upon which those authorities are predicated. As 
any lawyer well knows, a holding contains but slight 
significance unless the facts upon which that holding 
are based are known and understood. Where such argu- 
ment is directed to the law officer the preferred prac- 
tice is for the argument to be held out of the presence 
of the court-martial members. 

“Tn the instant case, however, the defense motion was 
for a finding of not guilty upon which the law officer 
must rule subject to objection by any member of the 
court. Article 51 (b), Uniform Code of Military Jus- 
tice, 10 USC § 851. Argument on such a motion as well 
as on the question of an accused’s sanity should be 
heard by the court-martial even though addressed to 
the law officer who makes the initial ruling. Cf. United 
States v. Leibold, 6 CMR 631. If there is no objection 
by any member of the court to the law officer’s ruling 
on these limited issues, the ruling is final. Paragraph 
57d, Tla, 122b, Manual for Courts-Martial, United 
States, 1951. However if any member of the court ob- 
jects to the law officer’s ruling, the issue must be sub- 
mitted to the court and decided by a vote of the mem- 
bers in closed session. It follows, therefore, that in 
certain circumstances—motion for a finding of not guilty 
or the question of the accused’s sanity—the members of 
a general court-martial are the triers of the fact and, 





in effect, of the law as well. Article 51 (b), supra. 
United States v. Williams, 5 USCMA 197, 17 CMR 197. 
It would be a cumbersome procedure to require in these 
situations that counsel present his argument twice— 
once before the law officer and again before the court. 

“Here, the law officer expressly inquired whether 
counsel desired ‘to argue this matter before the court.’ 
Counsel indicated that he did and proceeded to argue in 
the court’s presence. The law officer therefore should 
have permitted counsel to include in his argument in 
support of the motion the facts upon which his legal 
citations were based. Although the law officer erred in 
restricting counsel’s argument on the motion, it still 
remains to be considered whether the accused was 
prejudiced by such error.” 

After careful review of the record, the Court con- 
cluded that the accused was not prejudiced in this case. 
U. S. v. Bowie, 9 USCMA 228, 26 CMR 8. 


PRETRIAL STATEMENT OF ACCUSED—A pretrial statement by an 
accused is inadmissible despite advice as to his rights under Article 
31, if he is informed at the time of the advice by a competent 
person that whatever he says will be held in confidence between 
them. 


@ “The accused issued a number of worthless checks. 
An investigation of the surrounding circumstances was 
made by a military police investigator. The accused 
gave the investigator a statement in which he said, in 
part, that he had opened a savings account with a named 
bank in New York City and that at the time of the inter- 
view he had on deposit about $1100. Later, the state- 
ment was made the basis of a charge of making a false 
official statement, in violation of Article 107, Uniform 
Code of Military Justice, * * *. The charge was referred 
to trial, along with others alleging larceny by check, 
in violation of Article 121, Uniform Code of Military 
Justice, * * *. The accused was convicted as charged 
and the conviction was affirmed, with some modification. 

“Two questions are raised on this appeal. The first is 
whether a pretrial statement made by the accused to his 
acting company commander is admissible in evidence. 
We all agree that a statement is inadmissible, despite 
advice to the accused of his rights under Article 31 of 
the Uniform Code, * * *, if the accused is informed 
at the time of the advice by a competent person that 
whatever he says will be held in confidence between them. 
A representation of that nature tends to induce a belief 
in the mind of the accused that his disclosure will not be 
made the basis for a criminal prosecution. See United 
States v. Cudd, 6 USCMA 630, 20 CMR 346. In my 
opinion, there is sufficient evidence to support a finding 
by the law officer that the representation of confidenti- 
ality in this case was simply to the effect that the 
accused’s statement would not be publicized in the com- 
pany area. However, my brothers are of the opinion 
that the evidence conclusively shows a representation of 
absolute confidentiality among the accused, the acting 
commander, and certain other persons. Under their 
view therefore, it was prejudicial error for the law offi- 
cer to admit the accused’s pretrial statement into evi- 
dence.” 

The decision of the board of review was reversed. 
U. S. v. Washington, 9 USCMA 131, 25 CMR 393. 


POST-TRIAL REVIEW. 


@ The accused was convicted of a violation of Article 
120, UCMJ. He raised two questions on this appeal. 

“The second issue relates to the post-trial review. The 
accused maintains that he was deprived of an opportu. 
nity to rebut adverse matters set out in the review. See 
United States v Griffin, 8 USCMA 206, 24 CMR 16, 
United States v Vara, 8 USCMA 651, 25 CMR 155. The 
allegedly derogatory information is contained in ‘evalua. 
tion’ statements by the accused’s squadron commander 
and first sergeant. Combined, the statements refer to 
the ‘sloppy appearance’ of the accused and his lack of 
ability and effort to carry out the various jobs to which 
he was assigned. Each statement concludes with a 
recommendation that the dishonorable discharge im. 
posed upon the accused be executed. 

“Directing attention to its commendable program for 
the rehabilitation of convicted accused, the Government 
argues that the ‘purely military impressions and evalua- 
tions’ contained in the statements should not be included 
within the rule of the Griffin-Vara line of cases. As far 
as a bare ‘impression’ or ‘recommendation’ is concerned 
the argument has considerable persuasiveness. At least 
at first blush there would appear to be little that the 
accused can do to challenge a purely personal opinion 
of his worth to the military establishment or his value 
as an individual. Frequently, however, the impression 
or recommendation is fortified by the ‘facts’ upon which 
it is based. See United States v Williams, 9 USCMA —, 
25 CMR —. If these facts are derogatory, the accused 
must be accorded an opportunity to meet them. United 
States v Vara, supra. Also, it is worth noting that the 
post-trial review is the basic document upon which the 
convening authority acts on the case. It is, therefore, 
an important part of the legal proceedings against the 
accused and he should be fully apprised of the contents 
of the review.” 

The court concluded that in this particular case there 
was nothing “to support the claim that the inclusion of 
the alleged derogatory matter prejudiced the accused.” 

The decision of the board of review was affirmed. 
U. S. v. Sarlouis, 9 USCMA 148, 25 CMR 410. 


NEGLIGENT INDECENT EXPOSURE—Held not punishable as a viola- 
tion of UCMJ 


@ The United States court of Military Appeals granted 
review in this case to consider whether negligent in- 
decent exposure is an offense in military law. 
Addressing itself to the issue under consideration, the 
Court said: “Several boards of review have held, at 
least by implication, that negligent exposure under cir- 
cumstances in which the exposure can be observed by 
others is misconduct in violation of Article 134, Uniform 
Code of Military Justice, * * * United States v. Grady, 
21 CMR 686; United States v. Anderson, 8 CMR 212; 
United States v. Clark, 9 BRJC 119. However, in many 
civilian jurisdictions in which indecent exposure is an 
offense, the law requires intentional or willful conduct. 
Van Houten v. State, 46 NJL 16 (1883); Miller v. The 
People, 5 Barb 203 (NY) (1849); Truett v. State, 3 Ala 
App 114, 57 So 512; see also United States v. Schu- 
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macher, 2 USCMA 134, 7 CMR 10. The same require- 
ment is found in the model form of specification set out 
in the Manual for Courts-Martial, United States, 1951, 
Appendix 6c, specification 147. 

“In a number of cases this Court has held that an act 
resulting from simple negligence does not give rise to 
criminal liability in the absence of a statute or ‘ancient 
usage.’ United States v. Greenwood, 6 USCMA 209, 19 
CMR 385; United States v. Downard, 6 USCMA 538, 
20 CMR 254. In other words, penal liability generally 
requires ‘something in the nature of mens rea.’ United 
States v. Downard, supra, page 645. Although not 
conclusive of the issue (see United States v. Malone, 
4 USCMA 471, 16 CMR 45), it is worth noting that 
negligent exposure is not listed as a lesser included 
offense to willful exposure, and there is only one type 
of indecent exposure provided for in the Table of Maxi- 
mum Punishments. United States v. Norris, 2 USCMA 
236, 8 CMR 36. In the Norris case, supra, page 239, 
we held that we would not permit the services to elimi- 
nate indiscriminately vital elements of recognized of- 
fenses and ‘permit the remaining elements to be pun- 
ished as an offense under Article 134.’ That statement 
is applicable here.” 

The Court held that “negligent exposure is not punish- 
able as a violation of the Uniform Code.” 

The findings of guilty of the specification were set 


aside and the charge was ordered dismissed. The record 
of trial was returned to The Judge Advocate General of 
the Air Force for submission to the board of review for 
reassessment of the sentence on the basis of the remain- 
ing findings of guilty. United States v. Manos, 8 
USCMA 734, 25 CMR 238. 


SOLICITATION OF ANOTHER TO COMMIT AN OFFENSE—Maxi- 
mum sentence 


@ “Four of the six offenses of which the accused was 
convicted alleged that he solicited recruits to violate a 
general regulation. In his instructions to the court- 
martial, the law officer indicated that each offense au- 
thorized confinement at hard labor for two years. 
Solicitation of another to commit an offense, however, is 
punishable by confinement for not more than four 
months. United States v. Oakley, 7 USCMA 733, 23 
CMR 197. Intermediate appellate authorities substan- 
tially reduced the sentence adjudged by the court-mar- 
tial, but they were apparently unaware of the error in 
the law officer’s instruction. 

The United States Court of Military Appeals returned 
the record of trial to The Judge Advocate General of the 
Navy for submission to the board of review for reassess- 
ment of the sentence in the light of this opinion. United 
States v. Walker, 8 USCMA 38, 23 CMR 262.” U.S. v. 
Haveriland, 8 USCMA 621, 25 CMR 125. 





RECENT DECISIONS OF THE COMPTROLLER GENERAL 


MILITARY PERSONNEL—Gratuiti Musteri 





pay—Service 
outside continental United States—Flights beyond three mile limit. 
e A student navigation training flight from a Texas 
base over the Gulf of Mexico to a position beyond the 
three-mile limit and return, without a landing, consti- 
tutes service outside the continental limits of the United 
States as defined in paragraph 60507, Air Force Man- 
ual 173-20, to entitle an Air Force officer to an addi- 
tional $100 mustering-out payment, under 38 USC 1012, 
on release from active duty. 

The exclusion of service or travel performed beyond 
the three-mile limit of the United States, incident to a 
change of duty station between two points in the United 
States, for mustering-out pay purposes is applicable to 
either a permanent or temporary change of place of 
duty so that an officer who performs a flight over the 
Gulf of Mexico beyond the three-mile limit incident to 
ordered temporary duty at Miami and return to his 
permanent station in Texas may not have the flight 
accepted as constituting service outside the continental 
United States for mustering-out pay on release from 


active duty. CompGen Decision B-134936, 4 March 
1958. 


MILITARY PERSONNEL—National Guard—Pay after hospitalization. 
@ The status of National Guard members who, after 
hospitalization for disabling injuries incurred in line 


JAG JOURNAL 


Prepared by the Finance and Taxation Branch 
Office of the Judge Advocate General 


of duty, are given conditional releases with recom- 
mendation for temporarily restricted duty or limited 
activities is too doubtful to permit the continuation of 
active duty pay and allowances, under 32 USC 318, after 
completion of hospitalization. CompGen Decision 
B-130694, 4 March 1958. 


MILITARY PERSONNEL—Pay—Drill—Multiple drills in one day— 
Retirement credit. 


@ Members of reserve components of the uniformed 
services who are entitled to pay and allowances for two 
paid drills or equivalent periods of instruction performed 
in one calendar day of at least eight hours’ duration, pur- 
suant to 37 USC 301 (a), are entitled for retirement 
purposes to the credit of one point for each drill under 
10 USC 1332 and 1333 which authorize a one point credit 
for each drill and one' day credit for each point. 
CompGen Decision A—31431, 21 March 1958. 


MILITARY PERSONNEL—Quarters allowance—Divorce, void mar- 
riage, annulment, children. 


@ A member of the uniformed services who is receiving 
basic allowance for quarters on account of a wife and 
who has his marriage dissolved by a final decree of 
divorce continues to be entitled to the quarters allow- 
ance through the date of the final decree of divorce. 
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A member of the uniformed services whose marriage 
is void because of a pre-existing marriage of the other 
party has no lawful wife for entitlement to a basic 
allowance for quarters on her account for any period. 
However, under section 503 of the Career Compensation 
Act of 1949, 37 USC 303, the member is relieved from 
the obligation of repayment for quarters allowance re- 
ceived but does not have a right to any payments not 
previously received after the invalidity of the void mar- 
riage is discovered. 

An annulment of the marriage of an officer of the 
uniformed services who is receiving a basic allowance 
for quarters on account of a wife terminates his entitle- 
ment to quarters allowance on and after the date the 
annulment decree becomes effective, and, although quar- 
ters allowance payments received prior to the date of 
the annulment decree may be retained, payments may not 
be made for any period, whether prior or subsequent to 
the date the annulment decree. 

In view of the conflict of opinions concerning jurisdic- 
tion for determining the legitimacy status of children 
and the tendency of the courts to effect a status of 
legitimacy rather than illegitimacy, payments of quar- 
ters allowance on account of an unmarried child under 
21 years of age, who was born out of wedlock but who 
has been legitimated by the intermarriage of the par- 
ents, need not be questioned to determine the particular 
law in each case, provided the father has acknowledged 
and accepted the child as his own and the child has not 
been found by a court to be illegitimate. 

In view of the diversity of the adoption laws of the 
various jurisdictions, it is inadvisable to formulate a 
general rule with respect to the effective date for com- 
mencement of entitlement to quarters allowance by an 
officer who acquires a dependent by virtue of an inter- 
locutory order or decree of adoption; however, any 
question may be submitted to the Comptroller General 
for decision. CompGen Decision B-134206, 2 January 
1958. 


JAG OPINIONS ee (Continued from p. 6) 
sion is necessary, except as may be found necessary in 
specific cases by competent authority. 

“Summarizing the above discussion, there is no 
authority under which the Department of Defense may 
permit the Civil Service Commission to treat as unclassi- 
fied material taken from the records of the Defense 
Department when such material has been classified 
properly as Confidential. In most instances the char- 
acter and employment suitability information sought by 
the Commission will be found in personnel or medical 
records. While such records are treated as confidential 
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CDR George S. H. Sharratt, USN, from NAVACT, Rota, 
Spain, to JAG. 

CAPT George F. Stearns, USN, from COM 6 to DLO, 
COM 14. 

LTJG Peter B. Walker, USNR, from USS AGERHOLM 
(DD-826), to NSC, Oak. 

LT Donald E. Ward, USNR, from COMFAIRJAP, 
NAAS, Kingsville. 














Military P Il—Reti t——Annuity election for depend. 
ents—lI petents—Time for election. 











@ An annuity election proposed to be made, on behalf 
of a mentally incompetent officer, pursuant to section 
3 of the Uniformed Services Contingency Option Act of 
1953, approximately two years after his retirement and 
almost one and one-half years after receipt of a request 
from the officer’s wife for approval of her election and 
over six months after the death of the member may not 
be regarded as having been made at the time of retire. 
ment to effect a valid election. CompGen Decision B- 
134958, 7 February 1958. 

































Military Per I—Subsistence—Per diem—Temporary duty— 


g periods— 





Training or school Consecutive traini 
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Completion of course 





@ The assignment of a member of the uniformed serv- 
ices to a school of instruction for five weeks and, upon 
the successful completion of the course, the further 
assignment to another training course at the same sta- 
tion for an additional 15 weeks constitutes a permanent 
rather than temporary change of station for 21 consecu- 
tive weeks to preclude the receipt of per diem, and the 
contingency that the member may fail to meet the 
scholastic requirements for successful completion of the 
first course may not defeat the administrative intent to 
continue the member under instruction for both training 
periods. CompGen Decision B-135170, 25 March 1958. 


















MILITARY PERSONNEL—Service credits—-Method of computation— 
Thirty-day-month formula versus day-for-day basis. 






@ In computing length of service for pay purposes when 
time lost has been made up to complete enlistment con- 
tracts pursuant to 10 USC 629a, the time should be 
accounted for on a day-for-day basis in those cases where 
the thirty-day-month method would not be to the mem- 
ber’s advantage by virtue of service in months with less 
or more than thirty days. CompGen Decision B-134200, 
3 January 1958. 

























for good cause found, that is not a security classification 
and would not of itself require the Commission to assign 
a security classification to the information extracted 
therefrom. Moreover, in most cases, these records would 
not be of a nature to require assignment of security 
classification. Where a security classification has been 
assigned improperly, the appropriate official of the mili- 
tary department concerned should be requested to declas- 
sify the material. Where the information was properly 
classified as Confidential, the Civil Service Commission 
would be as much bound by such classification as is the 
Defense Department.” JAG:131.1:vee of 23 April 1958. 





CDR Robert W. Wells, USNR, from Staff, COM 5 to 
Staff, COM 12. 

CDR John E. Whyte, USN, from RecSta, Brooklyn, to 
NavCorresCourseCtr, Scotia. 

LCDR William L. Wilkin, USNR, from Staff, COM- 
NAVPHIL, to NAAS, Whiting Field. 

LT Ralph D. Wood, USN, from USS Kearsarge (CVS- 
33), to Staff COM 4. 
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